CHAPTER 3

EQUAL EMPLOYMENT OPPORTUNITY

LEGAL ASPECTS OF HUMAN RESOURCE MANAGEMENT
Learning Objectives

1.
Determine three major reasons why equal employment opportunity (EEO) programs have evolved.

2.  Describe two major criteria used to determine EEO and affirmative action compliance or noncompliance.

3.  Explain what is meant by the term discrimination.

4.  List the enforcement agencies that are responsible for administering Title VII of the Civil Rights Act, Executive Order 11246, and the Americans with Disabilities Act.

5. 
Outline how an organization can implement an affirmative action program.

Key Terms

	affirmative action
	Preferential treatment in hiring, recruitment, promotion, and development for groups that have been discriminated against.

	Age Discrimination Employment Act of 1967
	Amended in 1978 and 1986. Protects workers between the ages of 40 and 70 against job discrimination.

	Americans with Disabilities Act, 1990
	A comprehensive anti-discrimination law aimed at integrating the disabled into the workplace. It prohibits all employers from discriminating against disabled employees or job applicants when making employment decisions.

	bona fide occupational qualification (BFOQ)
	A defense against discrimination only where age, sex, religion, or national origin is an actual qualification to perform the job.

	Civil Rights Act of 1964, Title VII
	An important law that prohibits employers, unions, employment agencies, and joint labor-management committees controlling apprenticeship or training programs from discriminating on the basis of race, color, religion, sex, or national origin.

	Civil Rights Act of 1991
	Allows for compensatory and punitive damages in international discrimination cases; allows for jury trials when damages are sought.

	disparate impact
	A form on unintentional discrimination that occurs when a neutral employment practice has the effect of disproportionately excluding a group based upon a protected category.

	disparate treatment
	The view that discrimination occurs due to different treatment given to a person because of race, sex, national origin, age, or disability factors.

	Equal Employment Opportunity Commission (EEOC)
	The Civil Rights Act, Title VE, 1964, gave the EEOC limited powers to resolve charges of discrimination and interpret the meaning of Title VH. In 1972, Congress gave the EEOC the power to sue employers in the federal courts.

	Equal employment opportunity (EEO) programs
	Programs implemented by employers to prevent employment discrimination in the workplace or to take remedial action to offset past employment discrimination.

	Equal Pay Act
	The Equal Pay Act requires equal pay for equal work performed by men and women.

	four-fifths rule
	This rule states that discrimination typically occurs if the selection rate for one group is less than 80% of the selection rate for another group.

	Pregnancy Discrimination Act of 1978
	This law makes it illegal to discriminate on the basis of pregnancy, childbirth, or related medical conditions in employment decisions.

	Rehabilitation Act 1973
	An act that is enforced by the Office of Federal Contract Compliance Programs (OFCCP). It requires that all employers with government contracts of $2,500 or more set up affirmative action programs for the disabled.

	Retaliation
	Adverse action against an employee after the employee engages in a protected activity, such as filing a formal discrimination complaint or requesting a reasonable accommodation for a disability or religion.

	sexual harassment
	Unwelcome sexual attention that causes the recipient distress and results in an inability on the part of the recipient to effectively perform the job.


Presentation

1.  
The impact of the law on the HRM function

· Lawsuits against companies have increased dramatically since 1960

· How to avoid being the target of such a suit

· EEO having greatest impact: implications for every HRM activity

2.  
How did EEO emerge 

a. Societal values and EEO

b. American dream

· economic status of minorities before 1964

· inequality of employment opportunities & salaries

· lower status of jobs held by minorities

c. Profit motive

d. Civil Rights

e.   The Government

3.  
Equal Employment Opportunities Laws:  content & court interpretations

a.
Title VII of the 1964 Civil Rights Act

· prohibits discrimination based on race, color, religion, sex, national origin

b.
The Equal Employment Opportunity Act of 1972

· amendment to Title VII

· strengthened enforcement & expanded coverage

c.
Discrimination:  current legal definitions

· disparate/unequal treatment

· disparate/unequal impact

Prima Facie is established through the use of:

Disparate Treatment 


Disparate Impact
i.
belongs to minority group 

i.
Comparative Statistics

ii.
applied for job opening 

ii.
Demographic Statistics

iii. 
rejected despite qualification 
iii.
Concentration Statistics

iv.
employer still looking

d.
Walking through the discrimination case process

· Plaintiff files a suit against a defendant

· The plaintiff must demonstrate prima facie.

· Adverse impact - 3 methods

· When adverse impact is demonstrated - burden of proof shifts

4.  
Defense(s) against charges of discrimination

· job relatedness (Washington vs. Davis)

· business necessity (Levin vs. Delta Air Lines)

· BFOQ (Diaz vs. Pan American Airways)

· BFSS (Firefighters Local Union 1789 vs. Stotts)

· voluntary AAPs (Weber vs. Kaiser Aluminum)

5.  
Retaliation

federal laws prohibits retaliation against employees who seek the protection    of discriminatory legislation, participates in protected activities & oppose discriminatory practices

Protected opposition (examples)

· threaten to file discriminatory charge

· complain to others about alleged discrimination (about self/others)

· refuse to obey order(s) in with reasonable belief that its discriminatory

· requesting reasonable accommodation for religion or disability

Participation in protected activities (examples)

· filing a charge

· testifying against the firm

· assisting/participating in investigation(s)

6.  
Title VII and sexual harassment

a. quid pro quo

1.
plaintiff is a member of a protected class

2.
plaintiff subject to unwelcome sexual attention/harassment

3.
harassment complaints based on sex

4.
submission, condition for job benefits or rejection-detrimental to job

5.
employer knew or should have known of the harassment 

b. environmental sexual harassment (hostile work environment)

c. recent developments

· employer is responsible/liable for action of supervisor when he/she has authority over the harassed employee

· employers may have some degree of defense is they exercised reasonable care to prevent & remedy harassment

· employee failed to take advantage of preventive & corrective measures (unless their inaction is due to fear of retaliation)

d. anti-harassment policy should include:

· specific definitions & prohibitions of sexual harassment

· strong prohibitions of retaliation for reporting alleged harassment

· have multiple channels for making complaints

· have assurances of prompt investigations and remedial actions

· assurances of confidentiality and privacy

7.  
Title VII and Pregnancy Discrimination 

      
Pregnancy Discrimination Act of 1978 (amendment to Title VII)

· requires employers to be nondiscriminatory in providing benefits for pregnant employees

· employers must allow women to work until their pregnancy results in their inability to perform/complete their assignments

· prohibits discrimination on the basis of pregnancy, childbirth or related medical condition

8.  
Titles VII and Religious Minorities

· disputes arise from time and days of work which conflict with religious beliefs

· courts side with employers who attempt to make reasonable accommodation (consider undue hardship to employer)

9.  
Title VII and “English-Only” Rules

· controversial topic with mixed messages & inconsistency

· EEOC Guidelines on Discrimination Because of National Origin presumes these rules to violate Title VII unless it’s a business necessity

· courts have ruled in favor of employers applying this rule

10.  
Civil Rights Act of 1991

· amended Title VII, providing additional remedies for employment    discrimination

· allows compensatory & punitive damages in cases of intentional discrimination

· allows for jury trail for claims involving intentional discrimination

· overruling or modifying a number of Supreme Court cases affirming Griggs decision

· extended coverage of Title VII and ADA to US citizens employed by covered entities operating in foreign countries

· making federal anti-discrimination law applicable to the executive branch and Congress (yeah!)

· encourage the use of alternative dispute resolution techniques to resolve employment discrimination disputes (ex. negotiation, mediation, arbitration)

11. 
Executive Order 11246 of 1965

similar to Title VII of CRA in prohibiting discrimination (however applying to federal contractors & subcontractors, plus requiring them to develop a written plan of affirmative action, establishing goals & timetables to fulfill equal opportunity)

12. 
Equal Pay Act of 1963

prohibits discrimination in pay on the basis of sex if equal work (ie. equal skill, responsibility, effort and similar working conditions) is performed


Exceptions:

· seniority

· merit system

· system measuring quality or quantity

· factor other than sex (training, shift differential)

13. 
Age Discrimination Act of 1967

amended in 1978, protects individuals aged 40-70 from discrimination related to age

amended in 1986, protects individuals aged 40+ from discrimination related  to age

      
Exceptions:

· age is a BFOQ

· factor other than age (illness)

· key decision-maker

· disciplinary reasons

14. 
Americans with Disabilities Act of 1990

prohibits discrimination based on physical or mental handicap (ex. HIV/AIDS, cancer, mental & anxiety disorders)

      
applies to employers and patterned after Section 504 of Rehab. Act
employers must make "reasonable accommodations" to the known disabilities unless it can be shown to lead to "undue hardship".

15.  
Enforcing the law


a.
EEOC

· can bring lawsuits against employers in federal courts

· require employers to report employment statistics (EEO-1 form)

· process charges of discrimination


b.
Office of Federal Contract Compliance Programs (OFCCP)

· created to enforce EO 11246

· also covering employment of veterans & the handicapped

16.  
Affirmative Action in organizations

· those actions necessary to overcome effects of past/present practices, policies, barriers to equal employment opportunity

i. recruitment of underrepresented groups

ii.
changing management attitudes

iii.
removing discriminatory obstacles

iv.
preferential treatment

a.  Differences between equal opportunity and affirmative action

EEO





AAP

- legal obligation 



- voluntary

- neutral w/respect to 


- preference to individuals based

  protected characteristics 


  on protected characteristics

 
- prohibitory in nature 


- promotional towards protected

  group

- permanent obligation 


- temporary remedy

b.  Voluntary AAP

· must exist to eliminate past imbalances based upon a protected
group category

· must not unnecessarily trammel the rights of the majority

· plan must be temporary

· past must not provide for set-aside positions

c.  Involuntary AAP

Three affirmative action planning steps

i.

Utilization analysis to determine under-representation

ii.

Goals and timetables set

iii.

Action steps on how goals are to be attained

17. 
Cost benefit analysis of EEO programs

· eligibility for government contracts

· increased availability pool of potential employees

· improved public relations and goodwill

· better protection from potential lawsuits
Review Questions

1.
The ADA could be a very costly law for employers to comply with in terms of making reasonable accommodations. What could be some of the costs that employers must bear? 

2.
Do you believe that Muslims working in the United States need legal protection against retaliation? Why?

3.
What could be some of the psychological effects of being discriminated against because of race, sex, or age?

4.
Examine the equal opportunity laws of another country, such as France, Japan, or Libya. Are the laws in other countries as much a concern for HRM specialists as they are in the United States?

5.
What can employers do to minimize their chance of litigation and being found negligent with regard to sexual harassment?

Application Case 3-1

Meeting the Challenge of Sexual Harassment
1.
Many experts assert that reported cases of sexual harassment represent only a small percentage of the total number of incidents that actually occur in the workplace. If their assertion is true, why do so many cases go unreported? How would your HRM policy on harassment address this situation?
2.
As research indicates, people differ widely in their perceptions of sexual harassments. What is a harmless remark to one individual can be an annoying, even infuriating insult, to another. In your view, what separates harmless conduct from harassing behavior? In the same vein, when does a sexist environment become a hostile, harassing one?

